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THE RIGHT TO STRIKE: ITS LIMITATIONS. 

BY JOSEPH J. FEELY. 



The recent strike of the switchmen of the Northwest, with its 
wide-spread and disastrous effect upon the commerce of a large 
section of the country and the inconvenience caused to its citi- 
zens, the threatened strike upon the Eastern railways, bring 
afresh to the public mind the question: What limitations are 
there upon the right of a large group of men to combine and 
strike when such action directly imperils the safety or welfare 
of the public? 

How far can such forces be controlled by organized society 
through the mandates of its courts, the only tribunals that the 
public has devised for interpreting and applying the rules which 
must govern the conflicting conduct of men? 

Law is but the expression of the supreme authority of the 
State and obedience to such authority is man's first duty. 

In interpreting the law, courts are but the oracles of the pub- 
lic will. To them at all times and under all circumstances the 
great mass of the people look with confidence for a proper inter- 
pretation of those rules by which individual or collective conduct 
must be regulated for the public good. For every wrong the law 
presupposes a remedy and it is the duty of courts to define and 
apply that remedy. 

Novel questions have recently arisen by reason of combinations 
of capitalists, yet the courts have found little difficulty in dealing 
with and satisfactorily settling such questions, not alone by reason 
of the few statutes which have been passed upon the subject, but 
rather by the application of those time-honored principles of 
justice and equity which have received the sanction of ages. 

The law is not inadequate nor the courts impotent to deal 
with the equally novel and important questions presented with 
so much aggressiveness by combinations of laborers. 
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A strike may be defined to be a cessation from employment 
by two or more persons, pursuant to a common design or under- 
standing, for a cause other than a mutual termination of em- 
ployment by employer and employee. A strike as the public has 
come to recognize and understand it has certain characteristics 
not pertaining to the ordinary quitting of employment by an 
employee. In the first place, the striker does not really wish to 
relinquish his employment. He simply aims to interrupt the 
ordinary course of business to which he has been a party as a 
means of coercing the employer, through the inconvenience and 
loss which his action causes, to accede to his demands. His 
quitting employment is, therefore, but a means to attain an end 
and both must be lawful to justify the action taken. 

Moreover, in the ordinary strike the grievance is usually not 
so much that of the individual as that of a combination of in- 
dividuals to gain what is termed a mutual benefit. 

Furthermore, the joint action of several persons quitting their 
employment at a prearranged time is entirely different in char- 
acter and effect from the ordinary act of quitting employment 
by the individual laborer. 

It has been frequently stated by labor leaders and others, 
even by tribunals who should weigh their words with more ex- 
actness and care, that laborers have a right to enter into com- 
bination and to strike for whatever reason they choose or for no 
reason at all. Such a broad statement is, however, inaccurate 
and frequently misleading, for the right to strike, as an examina- 
tion of the authorities plainly shows, is not an absolute right, 
but one which, like the great majority of privileges which the 
citizen possesses, is limited by the co-equal rights of others. 

It has been stated that a strike, however peaceful the means 
adopted to enforce it, is designed to mean coercion and com- 
pulsion, and coercion and compulsion which, to be effective, shall 
be irresistible, a practical effect impossible of accomplishment by 
individual action. 

It is with restrictions upon this concerted action that the courts 
have had to deal. These restrictions have been the subject of 
many judicial determinations. The courts of Massachusetts have 
been foremost in stating and applying the principles of law gov- 
erning the use of such combined action. 

Ordinarily, in the case of an effective strike, but two parties 
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are primarily affected — tiie employer and the striking employee, 
though the public is in the end the party most surely, if but in- 
directly, affected by every strike, for upon the result of the strike 
depends the transfer of some economic advantage. 

i 1 or instance, if the strike be one to enforce the familiar de- 
mand for shorter hours or higher wages, its success means a 
higher cost of the article produced, and this higher cost it can 
safely be asserted is not long borne by the employer, but is soon 
shifted by him to the consuming public in the form of a higher 
price for the article produced. 

There is, however, a class of strikes in which the public is 
directly affected, and in the consequence of which it has a para- 
mount interest, as, for instance, strikes upon public-service in- 
strumentalities which interrupt commerce, transportation, com- 
munication or other utilities essential to the welfare of the pub- 
lic. In such a strike the striking employees know that their 
unrestrained power of interference with the operation of those in- 
strumentalities, which society has created for its welfare and con- 
venience, supported (as are the strikers) by its patronage, and 
the consequent annoyance is the most effective weapon which the 
strikers possess to coerce the employer into acceding to their de- 
mands. The courts have had occasion to give but slight judicial 
attention to this class of cases lately so menacing to the public. 

One is frequently met by the statement that what one may 
do the many may do. That is obviously not true, for the reason 
that the act of the many is not the same in intention or effect 
as the individual act. A man may walk down the street as he 
chooses, but a body of men may not walk down the same street 
in procession without a permit from the public authorities. Here 
is a clear illustration that the right of the individual to walk 
upon the street is subject to the limitation that he may not 
walk in concert with large numbers, even though he wishes so 
to do. 

While the law permits the individual not under specific con- 
tract to quit his work arbitrarily and for little or no reason, his 
right to do this is subject to the limitation that he must not 
do so at such time or in such a manner as to destroy his em- 
ployer's property or endanger the public safety. For instance, 
if he were engaged as engineer upon an engine, he would not be 
justified in quitting at a time when he had such a fire or head 
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of steam on as might, by leaving the engine unattended, cause 
an explosion and so endanger the public safety or destroy his 
employer's property. 

Again, an individual under contract not terminable at will 
may not lawfully break his agreement, and so to cease work 
under such circumstances is unlawful. 

The character of the contract to work for another is such that 
except in certain peculiar instances public policy does not com- 
pel the specific performance thereof by the individual, although 
still branding the breach as illegal and awarding damages there- 
for. 

In spite of the somewhat unsettled state of our law in this 
respect, it is clear that even the right of the individual to cease 
work is limited: (1) By the paramount right of the body politic 
to assure its own safety and (2) by the co-equal rights of other 
individuals. 

Notwithstanding the existence of these two general restrictions 
upon the individual's right, the value of freedom of movement 
and choice among its citizens is considered of such paramount 
importance to the community that the right of the individual to 
cease work is regarded as a right higher in degree than most 
of those rights with which it comes in contact, so that the single 
person may exercise his right for an arbitrary, absurd or illogical 
cause, if he will, or for any cause not affirmatively stamped by 
the law as illegal. 

At the outset we encounter this striking difference between the 
status of the individual and that of the group, that whereas the 
privilege of the individual to work or not, as he sees fit, is treated 
as of the greatest importance to society at large, the right of the 
group to strike simultaneously, containing as it does, potentiali- 
ties of far-reaching harm and destruction to the whole body 
politic through its many citizens affected, is regarded not as of 
supreme importance, but only as of equal rank with the privileges 
of others, and since the exercise of this right almost inevitably 
works intentional injury to others, those who take upon them- 
selves to invoke its aid are held strictly accountable for its use 
in a justifiable manner and for a justifiable end. The privilege 
of using this right to quit work arbitrarily, which we see in the 
case of the individual, no longer exists in the group, who are 
permitted to avail themselves of it only when such use can be 
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justified; it cannot be said to be justified when the damage in- 
flicted is out of ali proportion to the benefit sought for or when 
the end striven for is arbitrary or contrary to the accepted 
law. 

As the strike by a combination of individuals must be acts 
of individuals plus the effect of concerted action, the combination 
must of necessity be subject to such limitations as apply to in- 
dividual action, and also to such limitations as are peculiar to 
the resulting action of the combination, for the reason that the 
power of concerted activity is essentially so different and so vast, 
and its nse so infinitely more coercive in comparison with indi- 
vidual effort, that its exercise in the same manner as that allowed 
to individual activity would completely overshadow resisting en- 
deavor on the part of citizens acting severally. Clearly, then, the 
right to use such enormous power, a power derived from the very 
existence of organized society, must of necessity be a qualified 
privilege which can only be taken justifiably or reasonably with 
due regard to the rights of that society which makes its exercise 
possible, and not in such a manner as directly or inten- 
tionally to injure or unnecessarily interfere with or oppress the 
public. 

In a recent case the Supreme Court of Massachusetts said:* 

" There is a fact which puts a further limitation on what acts a labor 
union can legally do. That is the increase of power which a combina- 
tion of citizens has over the individual citizen. Take, for example, the 
power of a labor union to compel by a strike compliance with its de- 
mands. Speaking generally, a strike to be successful means not only 
coercion and compulsion, but coercion and compulsion which, for prac- 
tical purposes, are irresistible. A successful strike by laborers means 
in many if not in most cases that for practical purposes the strikers 
have such a control of the labor which the employer must have that 
he has to yield to their demands. A single individual may well be left 
to take his chances in a struggle with another individual. But in a 
struggle with a number of persons combined together to fight an in- 
dividual the individual's chance is small, if it exists at all. It is plain 
that a strike by a combination of persons has a power of coercion which 
an individual does not have. 

" The result of this greater power of coercion, on the part of a com- 
bination of individuals, is that what is lawful for an individual is not 
the test of what is lawful for a combination of individuals; or to state 
it in another way, there are things which it is lawful for an indi- 
vidual to do which it is not lawful for a combination of individuals to do. 

* Pickett vs. Walsh, 192 Mass., 582, 586. 
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" It is settled in this Commonwealth, as we have already said, that 
the line within which a combination of individuals like a labor union 
must confine its actions is drawn much closer than in case of the same 
individuals acting separately." 

In arriving at their conclusion upon tins question, the courts 
have applied certain well-known principles which have received 
the approval of many ages in dealing with combinations, what- 
ever their purpose. The court has inquired: 

First: What is the purpose of the combination? (a) Is it a 
lawful purpose? (&) Is it an unlawful purpose? 

If the combination is found to be for an unlawful purpose 
the court will enjoin the carrying out of such purpose by any 
means whatever. 

Second: If the combination is found to be for a lawful pur- 
pose, are the means used or designed to be used to carry 
the combination into effect lawful or unlawful? If unlawful 
means are to be used the courts will interfere to prohibit such 
use. 

The so-called " right to strike " is thus seen to resolve itself 
instead merely into a right to strike in order to attain a justi- 
fiable end. Our courts, especially those of Massachusetts, the 
only State in which the questions relating to this right have 
been considered in any extensive way, in passing upon cases in- 
volving the right to strike follow these general principles and 
seek to determine whether the purpose of the strike is one 
which a reasonable man would consider a justifiable end in view 
of all the surrounding circumstances, keeping in mind the 
co-equal rights of others and the general grounds of public 
policy. 

The Supreme Court of Massachusetts has said:* 

" It is settled in the Commonwealth that the legality of a strike 
depends (in case the strikers are not under contract to work) upon 
the purpose for which the combination is formed — the purpose for which 
the employees strike." 

Adopting this method, the courts have passed specifically upon 
a number of situations and have established certain causes as 
ones sufficiently meritorious to justify a strike and have labelled 
others as unjustifiable, and the right to strike can be said to 

* Reynolds vs. Davis, 198, Mass., 294. 
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exist only for the purpose of promoting a cause in the first class 
and to be non-existent where the cause falls within the second 
division. 

Some instances in which such combinations were found to be 
for an unjustifiable end, hence an unlawful purpose, are: 

Where the object was: 

1. To secure a monopoly of a trade or calling. 

2. To create or maintain a closed shop. 

3. The sympathetic strike. 

4. To procure the discharge of a workman because he does 
not belong to an organization. 

5. To induce the violation of a contract on the part of a 
third person. 

6. To violate the actor's contract. 

7. To enforce the collection of a fine on an employee levied 
for the purpose of compelling him to join in a strike. 

8. To force upon the employer rules for arbitration made 
wholely by the union. 

9. Improper interference with the right of the employers to 
have access to a free labor market. 

It will be noticed that courts have largely had to consider 
such combined action as dealt with the interference of co-equal 
rights of the other individuals. The courts have said that "in 
this, as in every other case of equal rights, the right of each 
individual . . . may be said to end where that of another begins." 

The right to labor is the primitive right of man; deny it to 
him and the right to live is denied. The right to labor includes 
the right to dispose of one's labor. The right to dispose of one's 
labor with full freedom involves the correlative duty on the part 
of others to abstain from any obstruction of the fullest exercise 
of such rights. The denial of this right not only affects the 
individual, but is an attack upon the public welfare and so is 
against public policy. 

For both of these reasons, therefore, the court will enjoin any 
unjustifiable infringement of this right. 

Thus far have the courts gone in interpreting and applying 
the law for the preservation of individual rights, in defining 
what limitations shall be applied to combined action which in- 
terferes with co-equal rights of others as individuals. 
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The application of the same principles would seem adequate 
to protect the public from the consequences of much of the hasty, 
inconsiderate, or improper concerted action in those cases where 
such action vitally affects the public welfare. 

Certainly the interest of the public should have as prompt and 
as effective consideration and protection as those of the individual 
or group of individuals. 

The right of the body politic to assure its own safety is the 
highest conceivable right. Why should not the concerted action 
of large bodies of men deriving their income from the patronage 
of the public, tending directly to public injury, be subordinated 
to the paramount right of the body politic to assure its own 
safety ? 

Why should the lesser rights be protected and the greater 
right be subjected to unrestrained attack ? 

Such paramount right of the public would seem to be a suf- 
ficient justification for legislative action creating tribunals to 
which matters growing out of industrial disputes involving the 
public welfare should be left for compulsory arbitration and set- 
tlement, as soon as the creation of such a tribunal be deemed 
expedient. Until such a method of controlling this sort of in- 
dustrial strife be created, it will be the duty of courts to interfere, 
M'henever it is shown, in due course of legal procedure, that the 
public safety or welfare is threatened to determine not only the 
legality of the issues involved, but also whether in any event the 
concerted action is such as is likely to endanger the public safety 
or welfare, and if such be found to be a fact, then by their man- 
date to prohibit such arbitrary concerted action on the part of any 
group of men. 

Joseph .T. Peely. 



